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part. applicant asserts “that
Buleorloalhwnrombmnmm-
cluding s particular provision in its
program, the applicant shall provide
copies of all legal citations supporting
the claim.

145 FR 21184. Mar. 31, 1980, as amended st
48 FR 33444, July 21, 1983]

§23.43 General requirements for recipi-
ents.

{a)- Bach recipient shall .agree to
abide by the statements in paragraphs
(8) (1) and (2) of this section These
statements shall be inciuded in the re-
cipient's DOT fingncigl assistance
sgreement and in all subsequent
agreements between the recipient and
any subrecipient and in all subseguent
DOT-assisted contracts between recipi-
ents or subrecipients and any contrac-
tor.

(1) *“Policy. It is the policy of the
Department of Transportation that
minority business enterprises as de-
fined in 4% CFR Part 23 shall have the
maximum opportunity to participate
in the performance of contracts fi-
nanced in whoie or in part with Feder-
a] funds under this agreement. Conse-
qQuently the MBE requirements of 4¢
CFR Part 23 spply to this agreement.”

(2) “MBE Obligation. (1) The recipi-
ent or its contractor agrees 1o ensure
that minority business enterprises as
defined in 49 CFR Part 23 have the
maximim opportunity to participate
in the performance of contracts and
subcontracts financed in whole or in
part with PFederal funds provided
under this sgreement. In this regard
all recipients or contractors shall take
all necessary and reasonable steps in
accordance with 49 CFR Part 23 to
ensure that minority business enter-
prises have the maximum opportunity
to compete for and perform contracts.
Recipients and their contractors shsall
not discriminate on the basis of race,
color, nsational origin, or sex in the
award and performance of DOT-assist-
ed contracts.”

{b) Each DOT financial assistance
agreement shall include the following:
“If as a condition of assistance the re-
cipient has submitted and the Depart-
ment has approved a minority busi-

49 CFR Subtitie A (10-1-838 Editien)

ness enterprise affirmative action pro-
gram which the recipient agrees w
carry out, this program is incorporated
into this financial assistance agree-
ment by reference. This program shall
be treated as a legal obligation and
failure to carry out its terms shall be
treated as & violation of this financial
assistance agreement. Upon notifica-
tion to the recipient of its failure to
carry out the approved program the
Department shall impose such sanc-
tions a5 noted in 49 CFR Pxart 23. Sub-
part E, which sanctions may include
terminstion of the agreement or other
messures that may affect the ability
of the recipient to obtain future DOT
financial assistance.”

(¢) The recipient shall advise each
subrecipient, contractor, or subcon-
tractor that failure to carry out the re-
quirements set forth in paragraph (1)
of this section shall constitute s
breach of contract and, after the noti-
fication of the Department. may result
in termination of the agreement or
contract by the recipient or such
remedy as the recipient deems appro-
priate.

(d) Recipients shall take action con-
cerning lessees as follows:

(1) Recipients shall not exclude
MBEs from participation in business
opportunities by entering into long-
term, exclusive agreements with non-
MBEs for the operation of major
transportation-relsted activities or
major sactivities for the provision of
goods and services to the facility or to
the pubiic on the facility.

(2) Recipients required to submit &if-
firmative =action programs under
§ 23.41 (@X2) or (aX3) that have busi-
ness opportunities for lessees shall
submit to the Department for approv-
al with their programs overall gosals
for the participation as lessees of
firms owned and controlied by minori-
ties and firms owned and controlied by
women. These gosals shall be for s
specified period of time and shall be
based on the -factors listed in
§ 23.45(gX5). Recipients shall review
these goals at least annually, and
whenever the goals expire. The review
shall analyze projected versus actual
MBE participation during the period
covered by the review and any changes
in factual circumstances affecting the
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selection ©f goals. Following esch
review. the recipient shall submit new
overall goals to the Department for

Recipients that fail to meet

.

that they made reasonable efforts to
meet the goals.
(3) Except s provided in thix sec-

tion. recipients are not required.to in-—

clude lessees In  their affirmative
sction programs. Lessees themselves
are not subject to the regquirements of
this part. except for the obligation of
§ 23.7 to avoid discrimination against
MBEs.

§23.45 Required MBE program compo-
nents.

{a) A policy stalement exrpressing c
commitment to use MBEs in all as-
pects of contracting to the marimum
extent feasible. (1) The spplicant's pol-
icymaking body (Board, Council. ete.)
shall issue 2 policy statement, signed
by the chairperson, which expresses
its commitment to the program, out-
lines the various levels of responsibil-
ity and states the objectives of the
program. The policy statement shall
be circulated throughout the appli-
cant’'s organization snd to minority,
femaile., and nonminority community
and business organizations.

(b) The desionation of licison offi-
cer, as well as such support staff as
may be mecessery and proper o ad-
minister the program, cnd a descrip-
tion of the cuthority, responsibility,
and duties of the laison officer and
support staff. (1) The Chief Executive
Officer of the recipient shall designate
an MBE liaison officer snd adequate
staff 10 sdminister the MBE program.
The MBE lizison officer shall report
directly to the Chief Executive Offi-
cer.

(2) The MBE Haison officer shall be
responsibie for developing. managing,
and implementing the MBE program
on a day-to-day basis: for carrying out
technical assistance activities for
MRBEs: and for disseminating informa.
tion on available business opportuni.
ties s0 that MBESs are provided an eqg-
uitable opportunity to bid on the zp-
plicant’s contracts.

{¢) Procedures to ensure that MBEs
have an equitable opportunity to com-

(1) Arranging solicitations, time for
the presentation of bids, quantities,
specifications, and delivery schedules
so as 3o facilitate the participation

(2) Providing assistance to MBEs in
overcoming barriers such as the ingbil-
ity to obtain bonding. financing, or
technical assistance.

(3) Carrying out information and
communications programs on con-

tracting opportunities in a
mm.wkhmchprqmmsbemzbi-
lingual where appropriate.

(d) Opportunities for the use aof
banks owned gnd controlied by mi-
norities or women. (1) The recipient
shall thoroughly investigate the full
extent of services offered by banks
owned and controlled by minorities or
women in its community and make the
grestest feasible use of these banks,

(2) Recipients shall 2iso encoursge
prime contractors to use the services
of banks owned and controlled by mi-
norities or women.

(e) MBE directory. (1) The recipient
shall have available s directory or
source list to facilitate identifying
MBEs with capabilities relevant to
general contracting requirements and
to particular solicitations. The recipi-
ent shall make the directory available
to bidders and proposers in their ef-
forts to meet the MBE requirements.
It shall specify which firms the De-
partment, recipient, or the Small Busi-
ness Administration has determined to
be eligible MBEs in sccordance with
procedures set forth in this subpart.
Recipients subject to the disadvan-
taged business enterprise program re-
quirements of Subpart D of this part
shall compile and update their directo-
ries annually. The directories shall in-
clude the addresses of listed firms.

(1) Procedures to ascertain the eligi-
bility of MBEs and joint ventures in-
volving MBEs. (1) To ensure that its
MBE program benefits only firms
owned and controlied by minorities or
women, the recipient shall certify the
eligibility of MBEs and joint ventures
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involving MBEs thst &re named by the
competitors in wordnw:twnhatﬁ

(2) Recipients shall require their
prime contractors to make good faith
efforts to replace an MBE subcontrac-
tor that is unable to perform success-
fully with another MBE. The recipient
shall approve all substitutions of sub-
contractors before bid opening and
during contract performance, in order
to ensure that the substitute firms are
eligiblie MBEs.

(3) Recipients covered by the disad-
vantaged business pProgram require-
ments of Subpart D of this part -shail,
in determining whether a firm is an ei-
igible disadvantaged business enter-
prise. take at least the following steps:

(i) Perform an on-site visit to the of-
fices of the firm and to any job sites
on which the firm is working at the
time of the eligibility investigation;

(ii) Obtain the resumes or work his-
tories of the principal owners of the
{firm and personslly interview these in-
dividuals; .

(iii) Analyze the ownership of stock
in the firm, {f it is & corporation;

(iv) Analyze the bonding and f{inan-
cial capacity of the firm:

(v) Determine the work history of
the firm. including contracts it has re-
ceived and work it has completed:

(vi) Obtain or compiie 8 list of equip-
ment owned or available to the firm
and the licenses of the firm and its
key personnel to perform the work it
seeks to do as part of the DBE pro-
gram:; and

(vil) Obtain a statement from the
firm of the type of work it prefers to
perform as part of the DBE program.

(g) Percentage poals for the dollar
vaiue of work Lo be awarded to MBE:s.
(1) Once the recipient has reviewed
proposed contracting to identify those
contracting activities which have the
grestest potential for MBE participa-
tion. the recipient shall set goals that
are practicel and related to the poten-
tial availability of MBEs in desired
sreas of expertise,

(2) The applicant/recipient shall es-
tablish two types of MBE goals:

(1) Overall goals for its entire MBE
program, for 8 specified period of time

49 CFR Subtitie A (10-1.38 Editien)

(eg. one year), or for a specific
project, (e.g. the construction of & fa-
ciiity). and

() Contract goals on each specific
prime contract with subcontracting
possibilities, which the bidder or pro-
poser must meet or exceed or demon-
strate that it could not meet gespite
its best efforts.

-{3Xi) Recipients 'shall submit their
overall goals and a description of the
methodology used in establishing
them with their MBE program. When
the overall goals expire, new overall
goals shall be set ang submitted to the
Department for approval. Contract
goris need not dbe submitted in the ap-
plicant’'s MBE program, but the pro-
gram shall contain a description of the
methodology to be used in establishing
them. Contract goals may require ap-
proval by the Department prior to
contract solicitation.

(i) At the time the recipient submits
its overall goals to the Department for
approval, the recipient shall publish a
notice announcing these gosls, inform-
ing the public that the gosls and 3 de-
scription of how they were selected
are available for inspection during
normal business hours at the principal
office of the recipient for 30 days fol-
lowing the date of the notice, and in-
forming the public that the Depsart-
ment and the recipient will asccept
comments on the goals for 45 days
from the date of the notice. The
notice shall include addresses to which
comments may be sent, and shall be
published in general circulation media
and svailable minority-focus medis
and trade association publications, and
shall state that the comments are for
informationsal purposes only.

{4) Recipients covered by the disad-
vantaged business enterprise program
requirements of Subpsart D of this part
shall establish an overall goal and con-
tract goal for firms owned and con-
trolled by socially and economically
disadvantaged individuals. Other re-
cipients shall establish separste over-
sll and contract gosls for firms owned
and controlied by minorities and firms
owned and controlled by women, re-
spectively.

(5) The applicant shall consider the
mwmz' factors in setting overall
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(8) . The. _applicant/recipient szhall
review the overall goals at jeast annu-
ally. The review process shall snalyze
projected versus actual MBE partici-
pation during the previous year. The
necessary revigsions shall be made
based on the snalysis and stbmitted to
the Department for approvsal.

(7) Goals shall be set for specific
contracts based on the known svail-

at & minimum, seek MBEs in the same
geographic ares in which they seek
contractors ar subcontractors genersl-
1y for s given solicitation. If the recipi-
ent or contractor cannot meet the
goals using MBEs from this geograph-
ic area, the recipient or contractor, as
part of its efforts to meet the gosal
shall expand its sesrch to & reasonsbie
wider geographic sres.

(h) A means to ensure that competi-
tors make good faith efforts to meet
MRBE contract poals. (1) For all con-
tracts for which contract goals have
been established, the recipient shall,
in the solicitation inform competitors
that the apparent successful competi-
tor will be required to submit MBE
participation informstion to the recip-
ient and thst the awxrd of the con-
tract will be conditioned upon satizfac-
tion of the requirements established
by the recipient pursuant to this sub-
section.

(1) The apparent successful competi-
tor's submission shall include the fol-
lowing information:

(A) The names and sddresses of
MBE firms that will participate in the
contrace:

(B) A description of the work each
named MRBE firm will perform;

(C) The dollar amount of participa-
tion by esch named MBE firm.

§ 2348
select the

the recipient commits itself to the per-
formance of the contract by the zp-
mwmﬁm.

(2) I{ the MBE participation submit-
ted in response to paragraph (hX1) of

this section does not meet the MRBRE

fzith efforts to meet the goals.

{1) The recipient may prescribe other
requirements of equal or greater effec.
tiveness in lieu of good faith etfforts.
Any recipient choosing slternative re-
quirements sghall inform the DOT
office concerned by letter of the con-
tent of the-requirements it has pre-
scribed within 30 days of the effective
dneoftmsmhlection.'rh:redpm

prior DOT approval of alternstive re-
guirements is not necessary.

() If the Department determines
that the slternative requirements are
not as or more effective than the good
faith efforts provisions of this subsec-
tion, the Department may require the
recipient to use the good faith efforts
requirements of this subsection in-
stead of the requirements it has pre-
scribed.

{3) Meeting MBE contract goals,
making good faith efforts as provided
in paragraph (hX2) of this section, or
meeting requirements established by
recipients in lieu of good faith efforts,
is s condition of receiving 3 DOT-as-
sisted contract for which contract
goals have been established.

{1) [Reserved]

(J) A description of the methods by
which the recipient will require subre-
cipients, contractors, end subcontroe-
tors to comply with cpplicabie MBE
reguiremnents. (1) The recipient zhall
inciude in its MBE program a descrip-
tion and the specific Ianguage of any
preconditions to subgrants or con-
tracts pertaining to the use of MBEs,
including subcontracting programs, it
awards with DOT funds in addition to
those required by this section. It shall
specify on what size znd/or type of
contracts and subgrants it inciudes
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such preconditions- The description quire reciplents to insist that 4 consrasar
shall contain s SUMIMATY of the ways aonuuoﬂ.aﬁennﬁrgz unaaanvog,ssa..
%gs.»ﬁac of the things on the or
the recipient pI tors. and sut tended to be exclusive or exhaustive. Other
ggn ~tors in- drafting and implementt fartors or types of elforts may be relevamt
er
description shall ais0o include the will ususlly be tmportant for s recipient

.shall be submitted to the recipient by a..?-ocanuucou or pre-bid meetings thst
the sapparent successful bidder/pro- were scheduled by the recipient to inform
poser. The bidders/proposers shall be  MBEEs of contracting anad subcontracting op-
sdvised in the solicitation that failure vo«MwBEa tne o
1o submit the additional MBE subcon- Whether Sngvn.ﬁ‘n-&nun
tracting program shall make the minority-focus media coneerning the sud-
hidder/proposer ineligible for award.
A . contracting opportunities:

(x) Procedures by which the appli- " (3) Whether the contractor provided writ-
cant/recipient will implement MBE  (un notice to & reascnable number of speci(-
set-gsides. Where not prohibited by o MBEs that their interest in the contract
state or locsl law and determined by was being solicited. in sufficient time to

MBE goals, procedures to implement 4) Whether the contractor followed up
MBE Sa.pawu shall be established gﬁﬁsgﬁsgaégﬁsﬁﬂ Ban&wn&q
wi
MEBE set-agides shall be used only in _ )
t

Y
requirements exist s0 as to permil in order 1o increase the likelinood of meet-
competition. ing the MBE goals (incluting. where sppro-

priste, breaking down contratts into eco-

Arrexprx A 10 § 23. 45-urpance nomically feasible units to facilitate MBE
Concrzrmne Good Farre Erroxrs gﬁuﬁ@wﬂn

m
decide whether the efforts the competitor €nts of the contract:

made to obtain MEE participation were (1) Whether the contractor negotiated in
“good K&ﬁﬂhﬁaisgﬁﬁggaat ggégggﬂ%-
forts that are merely pro forme are not ng MBES as unqualified without sound rea-
good faith efforts to meet the goals. Efforts 3005 based on a thorough investigation of
to obtain MBE participation are not good their capabilities

faith efforts to meet the goals. even if they {8) Whether the contractor made efforts
circumstances. they could not reasonably be  ing. lines of credit. or insurance required by
expected to produce a level of MBE partici- the recipient or contractor: and

pation sufficient to meet the goals. In order (9) Whether the contractor effectively
to award 3 contract to & competitor that has  used the services of available minority com-
failed to meet MBE contract goals, the re- UNity organtzations. minority contractors
cipient must determine that the competi- STOUDE local. state and Federal minority
vant circumstances, & competitor actively nizations thsat provide zssistance in the re-
and aggressively seeking to meet the goals cruitment and placement of MBEs.

would make. (Title VI of the Civil Rights Act of 1964: sec.
To assist recipients in making the re- 30 of the Airport and Airway Development
quired judgment. the Department has pre- Acet of 1970, sz smended; sec. 905 of the
pxred & list of the kinds of efforts that con- Railroad Revitalization and Regulatory

tractors may make in obtaining MBE par- Reform Act of 1978; sec. 19 of the Urban
tictpation. It is not intended to be a manda- - Mass Transportation Act of 1964, ax amend-
tory checklist: the Depariment does not re- ed: 23 US.C. 324: E.O. 11625; EO. 12138)
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145 PR 21184, Mar. 31. 1980. a3 amencdied &l
46 PR 2361, Apr. 77. 1981 52 FR 39230.
Oct. 21, 1987]

123.47 Counting
towsrd meeting MBE goals.
MEBE participation shall be counted
toward meeting MBE goals set in ac-
cordance with this subpart as follows:

e

contracts a significantly greater por-
tion of the work of the contract than

ent. The recipient’s decision on the re-

(a) Once a firm is determined to be__buttal of this presumption is subject

an eligible MBE in sccordance with
this subpart, the total dolixr value of
the contract awarded to the MBE is
counted toward the sapplicable MBE
goals.

(b) The total doliar value of a con-
tract to an MBE owned and controlied
by both minority males and non-mi-
nority females is counted toward the
goals for minorities and women, re-
spectively, in proportion to the per-
centage of ownership and control of
each group in the bhusiness. The total
dolizr value of & contract with sn
MBE owned and controlled by minori-
ty women is counted towsard either the
minority goal or the gosl for women,
but not to both. The contractor or re-
cipient empioying the firm may
choose the goal to which the contract
value is applied.

(¢} A recipient or contractor may
count toward its MEE goals a portion
of the total dollar viiue of a contrect
with & joint venture eligible under the
standards of this subpsart egual to the
percentage of the ownership snd con-
trols of the MBE partner in the joint
venture,

{dX1) A recipient or contractor may
count toward its MBE gosls only ex-
penditures 10 MBEs that perform a
commercially useful function in the
work of & contract. An MBE is consid-
ered to perform a commercially useful
function when it is responsibie for exe-
cution of a distinct element of the
work of & contract and carrying out its
responsidilities by actually perform-
ing. managing. snd supervizing the
work involved. To determine whether
an MBE is performing s commercially
useful function, the recipient or con-
tractor shall evaiuate the smount of
work subcontracted, industry prac-
tices, and other relevant factors.

(2) Consistent with normal industry
practices, an MBE may enter into sub-
contracts. If an MBE contractor sub-

to review by the Department.

{(eX1) A recipient or cOnracior may
count towsrd its MBE, DBE or WBE
gosals 60 percent of its expenditures for
materials and supplies required under
a contract and obtained from an MBE,
DRE or WBE regular dealer, and 100
percent of such expenditures to an
MBE, WBE, or DBE manufacturer.

{2) For purposes of this section. s
manufscturer is s firm that operates
or maintsins a factory or establish-
ment that produces on the premises
the msaterials or supplies obtgined by
the recipient or contractor.

(3) For purposes of this section, a
regular dealer is & firm that owns, op-
erstes, or maintains & store, wWare-
house, or other establishment in
which the msterials or supplies re-
quired for the performance of the con-
tract are bought, kept in stock, and
regulsrly sold to the public in the
ususal course of business. To be a regu-
1ar dealer, the firm must engage in, as
itz principal business, and in its own
nsme, the purchase and sale of the
products in question. A regular dealer
in such bulk items as steel, cement.
gravel, stone, and petroleum products
need not keep such products in stock,

shall not be regarded ss manufactur-
ers or regular dealers within the
meaning of this section.

(I} A recipient or contractor may
count toward its MBE, DBE, or WBE
goals the following expenditures to
MEE, DBE, or WBE firms that are not
manufscturers . or regular dealers:

(1) The fees or commissions charged
for providing s bona fide service, such
as professional, technical, consuitant
or managerial services and assistance
in the procurement of essential per-
sonnel, facilities, equipment, materials
or supplies required for performance
of the contract, provided that the fee
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job site (but not the cost of the mate-
risis apd supplies themselves) when
the hauler, trucker, or delivery service

is not also the manufacturer of or &

regular dealer in the materizis and

supplies, provided thsat the fee is de-
uerm:ned by the recipient to be reason-
able and not excessive as compared
with fees customarily allowed Ior simi-
1ar services.

(3) The fees or commissions charged
for providing any bonds or insurance
specifically reguired for the perform-
ance of the contract, provided that the
fee oOr commission is determined by
the recipient to be reasonsabie and not
excessive a5 compared with fees cus-
tomarily allowed for similar services.

[45 PR 21184. Mar. 31, 1980, as amended at
52 FR 38230, Oct. 21. 1987

§23.49 Maimtensnce of records and re-
ports.

(a) In order to monitor the progress
of its MBE program the applicant/re-
cipient shall develop & recordkeeping
systern which will identify and assess
MBE contract swards, prime contrac-
tors’ progress in achieving MBE sub-
contract goals, and other MBE affirm-
ative action efforts.

(b) Specifically, the applteant/recipi-
ent shall maintain records showing:

(1) Procedures which hsave been
adopted to comply with the reguire-
ments of this part.

(2) Awards to MBEs. These swards
shall be messured against projected
MBE awards and/or MBE goals. To
ass:stmthiseﬂoﬂ.thewpﬁmtxhw

(3) Specific efforts to identify and
award contracts to MBE=s.

(c) Records shall be available upon
the request of an suthorized officer or
employee of the governmens.

(dX1) The recipient shall submit re-
ports conforming in frequency and
format to existing contract reporting
requirements of the applicable Depart-

mental element. Where no such con-

49 CFR Subtitie A (10~1-88 Editien)

reporting requirements exist,
mmmumqw
terly.

(2) These reports shall include as a
mintimurmn:

(1) The number of contracts awsrded
to MBEs:

(i1) A description of the general cate-
gories of contracts aswarded to MBEs:
(iti) The dollar value of contracts
swarded to MBEs:;

(iv) The percentage of the doliar
value of all contracts awarded during

-this -period which were awsarded to

MBEs: and

(v} An indicstion of whether and the
extent of which the percentage met or
exceeded the goal specified in the ap-
plication.

(3) The records and reports required
by this section shall provide informa-
tion relating to firms owned and con-
trolled hy minorities separately from
information relating to firms owned
and controlled by women. If the

norities or women, intormation con-
cerning these contractors shall aiso be
recorded and reported separately.

£2351 Certification of the eligibility of
minority business enterprises.

{a) To ensure that this part benefits
only MBEs which are owned and con-
trotled in both form and substance by
one or more minorities or women,
DOT recipients shall use Schedules A
and B (reproduced at the end of this
Part) to certify firms who wish to par-
ticipate as MBEs in DOT under this
part.

(b) Except as provided in paragraph
(e) of this section, each business, in-
cluding the MBE partner in a joint
venture, wishing to participate as &
MBE under this part in & DOT-assist-
ed contract shall complete and submit
Schedue A. Esch entity wishing to
participate as & joint venture MBE
under this part in-DOT-assisted con-
tracts gshall in addition complete and
submit Schedule B. The scheduie(s)
shall be signed and notarized by the
authorized representative of the busi-
ness entity. A business seeking certifi-
cation ss an MBE shall submit the re-

quired schedules with its bid or pro-
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need not submit schedule A or B:

(1) If 3 DOT recipient has estad-
lished g different certification process
that DOT has determined to be as or

more effective than the process pro- ..

vided for by this section. Where such a
process exists, potential MBE contrac-
tors shall submit the information re-
quired by the recipient’s process.

(2) If the potential MBE contractor
states in writing that it has submitted
the same information to or has been
certified by the DOT recipient in-
volved. any DOT element, or another
Federal agency that uses essentially
the same definition and
and control criteria as DOT. The po-
tentia] MBE contractor shall obtain
the information and certificstion (if
any) from the other agency and
submit it to the recipient or cause the
other agency to submit it. The recipi-
ent may rely upon such a certificstion.
Where another sgency has collected
informsation but not made a2 determi-
nation concerning eligibflity, the DOT
recipient shall make its own determi-
nation based on the information it has
obtained from the other agency.

(3) If the potentisl MBE contractor
has been determined by the Small
Business Administration to be owned
and controlied by socially and eco-
nomically disasdvantaged individuals
under section 8(a) of the Small Busi-
ness Act, a5 amended.

§ 2353 Eligibility standards.

(a) The following standards shall be
used by recipients in determining
whether a firm is owned and con-
trolled by one or more minorities or
women is and zhall therefore be eligi-
bie to be certified as an MBE. Busi-
nesses aggrieved by the determination
may appeal {n socordance with proce-
dures set forth in § 23.55.

1) Bona fide minority group mem-
bership shall be established on the
basis of the individual’s cisim that he
or she is 2 member of & minority group
and is 30 regarded by that particulzr
minority community. However, the re-
cipient is not required to accept this

§23.53
claim if it determines the ciaim to be
invalid.

(2) An eligible minority business en-
terprise under this part ghall be an in-
dependent business. The ownership
and control by minorities or women
shall be real substantial and continu-
ing and zhall go beyvond the pro forma
ownership of the firm as refiected in
its ownership . documents. The minori-
ty or women owners shall enjoy the
customary incidents of ownership and
shall share in the risks and profits
commensurate with their ownership
interests, as demonstrated by a exami-
nstion of the substance rather than
form of srrangements. Recognition of
the business as a separate entity for
t&X Or COrporite purposes is not neces-
sarily sufficient for recognition as an
MBE. In determining whether 2 po-
tential MBE is an independent busi-
ness, DOT recipients shall consider all
relevant factors, including the date
the business was established. the ade-
gquacy of its resources for the work of
the contract. and the degree to which

-financial, - equipment - leasing, and

other relationships with nonminority
firms vary from industry practice.

(3) The minority or women owners
shall also possess the power to direct
or cause the direction of the manage-
ment and policies of the firm and to
make the day-to-day as well as major
decisions on matters of management,
policy, and operations. The {irm shall
not be subject to any formal or infor-
mal restrictions which limit the cus-
tomary discretion of the minority or
women owners. There shall be no re-
strictions through. for exampie, bylaw
provisions, partnership agreements, or
charter requirements for cumulative
voting rights or otherwise that pre-
vent the minority or women OwWners,
without the cooperation or vote of any
owner who iz not a minority or
woman, from making s business deci-
sion of the firm.

(4) If the owners of the firm who are
not minorities or women are dispro-
portionately responsible for the oper-
ation of the firm, then the firm is not
controlled by minorities or women and
shall not be considered an MBE within
the meaning of this part. Where the
sctual mansgement of the firm is con-
tracted out to individusis other than
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the owner, those persons who have the
ultimate power to hire and fire the
ma.n.iorthepurpuesoxmxs

business.

(5) All securities which constitute
ownership and/or eontrol of 3 COrpors-
tion for purposes of estzblishing it as
an MBE under this part shall be held
directly by minorities or women. No
securities held in trust. or by any
guardian for & minor. shall be consid-
ered as held by minority or women in
_determining the ownership or control
of a corporation.

(6) The contributions of capital or
expertise by the minority or waomen
owners to acguire their interests in the
firm shall be real and substantial. Ex-
ampies of insufficient contributions in-
clude 3 promise to contribute capital
& note payable to the firm or its
owners who are not socially and eco-
nomically disadvantaged, or the mere
participation as an employee, rather
than &s & mansger,

{b) In addition to the above stand-
ards. DOT recipients shall give special
consideration to the following circum-
stances in determining eligihility
under this part.

(1) Newily formed firms and firms
whose ownership snd/or control hsas
shanged since the date of the adver.-
tisement of the contract are closely
scrutinized to determine the reasons
for the timing of the formation of or
change in the firm.

(2) A previous and/or continuing em-
pioyer-empioyee relationship between
or among presernt owners is carefully
reviewed to ensure that the empioyee-
owner has management responsibil-
ities and capabilities discussed in this
section.

(3) Any reistionship between san
MBE and a business which is not an
MBE which has an interest in the
MBE is carefully reviewed to deter-
mine if the interest of the non-MBE
conflicts with the ownership and con-
trol requirements of this section.

{¢) A joint venture is eligible under
this part if the MBE partner of the
joint venture meets the standards for
an eligible MBE set forth above and
the MBE partner is responsible for &
clearly defined portion of the work to
be performed and shares in the owner-
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ship, control, management responsibil-
ities, rizks, and profits of the joint ven-
Ture.

(d) A joint venture is eligidle 1o com-
pete in an MBE set-aside under this
part i the MBE partner of the joint
venture meets the standards of an eli-
gible MBE set forth above. and the
MBE partner's share in the ownership,

-control, and mansgement responsibil-

ities, risks, anad profits of the joint ven-
ture is at least 51 percent snd the
MBE partner is responsibie for a clear-
1y defined portion of the work to be
performed.

{e) A business wishing 10 be certified
25 an MBE or joint venture MBE by a
DOT recipient shall cooperate with
the recipient in supplying additional
information which may be requested
in order to make 3 determination.

{f) Once certified, an MBE shsall
update its submission annually by sub-
mitting s new Schedule A or certifying
that the Schedule A on file is still ac-
curate. At any time there is a change
in ownership or control of the firm,
the MBE shall submit 3 new schedule
A,

{g) Except as provided in § 23.55, the
denisl of a certification by the Depart-
ment or s recipient shall be final, for
that contract snd other contracts
being let by the recipient at the time
of the denial of certification. MBEs
and joint ventures denied certification
may correct deficiencies in their own-
ership and control and apply for certi-
fication only for future contracts.

(h) Recipients shall safegusrd from
disclosure t0 unauthorized personc in-
formation that reasonably msay be re-
garded as confidential business infor-
mation. consistent with Federal, state
and local law.

§23.55 Appeais of denials of certification
as an MBE.

(&) Filing. Any firm which believes
that it has been wrongly denied certi-
fication as an MBE or joint venture
under % 23.51 and 23.53 by the De-
partment or & recipient of DOT finan-
cial assistance may file 30 appeal in
writing, signed and dated, with the De-
partment. The appeal shall be filed no
later than 180 days after the date of
denisl of certification. The Secretary
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may extend the time for filing oOF
waive the time W;wm?m of
Justice, gpecifying the rea-
sons for so doing. Third parties who
have reason-to believe that another
firm has been wrongly denied or
granted certificstion as an MBE or
joint venture may advise the Secre-
tary. This information is not consid-

ered an appeal pursuant to .this. sec-

tion.

(b) Decision lo investigate. The Sec-
retgry ensures that & prompi investi-
gation is made pursuant to prescribed
DOT Title VI investigation proce-
dures.

(c) Status of certification during the
investigatinn. The Secretary may at
his/her discretion, deny the MBE or
joint venture in question eligibility to
participate ss sn MBE DOT-assisted
contracts iet during the pendancy of
the investigation, after providing the
MBE or joint venture in question an
opportunity to show cause by written
statement to the Sezrews v why this
should not occur.

(d) Cooperation in investi ntion All
parties shall cooperate fully with the
investigation. Failure or refusal to fur-
nish reqguested information or other
faflure to cooperste is 3 violation of
this part.

(e} Determingtions. The Secretary
makes one of the following determina-
tions and informs the MBE or joint
venture in writing of the reasons for
the determinstion:

(1) The MBE or joint venture is cer-
tified: or

(2) The MBE or joint venture is not
eligible t0 be certified and is denied
eligibility to participate as an MBE in
any direct or DOT-assisted contract
until 2 new application for certifica-
tion is approved by the recipient.

Subpart D-—implementation of Sec
tion 105(F) of the Surface Trans-
portation Assistance Act of 1982

SoUrcy: 48 PR 33442, July 21, 1983, uniess
otherwise notad.

§23.61 Purpose.

() The purpose of this subpart is to
impiement section 106(c) of the Sur-
face Transportation and Uniform Re-
location Assistance Act of 1887 (Pub.

§ 2362

1. 100-17) and section 105({) of the
Axrportmdmsuetymc&m:

100-223)sothtt.exeemmthcexten:
the Secretary determines otherwise,
not less than ten percent of the funds
authorized by the At for the pro-
grams listed in § 23.63 of this subpart
is expended with small business con-

--ceYns owned and controlied by socially

and economically dissdvantaged indi-
vidusis,

{b) The ten percent level of partici-
pation for dissdvantaged businesses
established by section 108{c) and sec-
tion 105(f) will be achieved if recipi-
ents under the programs covered by
this subpart set and meet overall dis-
advantaged business gosls of at least
ten percent.

148 FR 33442. July 21. 1983, as amended st
52 FR 38230, Oct. 21. 1987 53 FR 13288
May 23, 1988]

§23.62 Definitions.

The following definitions apply to
this subpart. Where these definitions
are incongistent with the definitions of
§23.5 of this part, these definitions
control for all other purposes under
this part. )

“Acl” means the Surface Transpor-
tation and Uniform Relocation Assist-
ance Act of 1987 (Pub. L. 100-1T7), with
respect to financial assistance pro-
grams of the FHEWA and UMTA. and
the Airport and Airway Safety and Ca-
pacity Expansion Act of 1987 (Pub. L.
100-223), with respect to FAA pro-
gTRmSs, .

“Discdvantaged business” means a
small business concern: (a) Which is at
least 51 percent owned by one or more
socially and economicsally dissdvan-
taged individuals, or, in the case of
any publicly owned business, at least
51 percent of the stock of which is
owned by one or more socisliy and eco-
nomically disadvantaged individuals:
and (b) whose management gnd daily
Jbusiness operations are controlled by
one or more of the socislly snd eco-
nomically dissdvantaged individuals
who own it

“Small business concern” means s
small business ss defined pursuant to
section 3 of the Small Business Act

" andg relevant regulstions promuigated
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pursuant thereto except thst & small
business concern shall not tnelude any
concern or group of concerns con-
trolied by the same socislly and eco-
nomically disidvantaged individual or
individuals which has annual average
gross receipts in excess of $14 million
over the previous three fiscal yesars.
The Secretary shall adjust this figure
from time to time for infiation.

“Sociclly ond economically disad-
vaentoped individucls” means those in-
dividuals who are citizens of the
‘United States -(or -lawfully -admitted
permanent residents) and who are
women., Black Americans Hispanic
Americans, Native Americans, Asian-
Pacific Americans, or Asian-Indizn
Americans and any other minorities or
individuals found to be dissdvantaged
by the Small Business Administration
pursuant to section 8(a) of the Small
Business Act. Recipients shall make &
rebustable presumption that individ-
usais in the following groups sre social-
ly and economically dissdvantaged.
Recipients iso may determine, on &
case-by-case basis, that individusis
who are not &8 member of one of the
following groups are socially and eco-
nomically disadvantaged.

(a) “Black Americgns” which in-
cludes persons having origins in any of
the Biack racial groups of Africs;

{b) “Hispanic Americens,” which in-
ciudes persons of Mexican, Puerto
Rican, Cuban. Central or South Amer-
ican, or other Spanish or Portuguese
culture or origin. regardiess of race;

(¢) “Native Americgns,” which in-
cludes persons who are American Indi-
ans, Eskimos, Aleuts, or Native Hawsi-
ians;

@) “Asign-Pacific Americans.”
which inciudes persons whose origins
are from Japan, China, Taiwan,
Kores, Vietnam, Laos, Cambodia, the
Philippines, Samoa, Guam. the US.
Trust Territories of the Prcific, and
the Northern Marianss: and

(e) “Asign-Indian Americans,”
which includes persons whose origins
are from India, Pakistan and Bangls-
desh.

{48 PR 33442. July 21, 1983, as amended st
52 FR 38230. Oct. 21. 1987 53 FR 18288.
May 23. 1988)
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§23.63 Applicability.

This subpart applies to all DOT 1.
nancial assistance in the following cat-
egories that recipients expend in
DOT-assisted contracts:

(a) Federal-aid highway funds au.
thorized by Title I of the Act:

(b) Urban mass transportation funds
suthorized by Title I or III of the Act

‘or the Urban Msass Transportation Act

of 1964. ss amended: and
(¢) Punds authorized by Title I. T
(except section 203) or III of the Sur-

~face Transportation Assistance Act of

1882 (Pub. L. 87-424) and obligated on
ar after April 2, 1987.

(@) Funds authorized under section
Title I of the Airport and Airwsy
Safety and Capsacity Expansion Act of
1987 (Pub. 1. 100-223).

[52 FR 39231. Oct. 21. 1987, as amended at
53 FR 18286, May 23. 1988}

£23.64 Submission of overall goals.

(2) Each recipient of funds 10 which
this subpart applies that is required to
have an MBE program under § 2341
of this part shall establish an overall
goal for the nse of disadvantaged busi-
nessges.

(b) Each recipient reqguired to estab-
lish an overall goal shall calcuiate it in
terms of a percentage of ane of the
following bases, as applicable:

(1) For recipients of Federal-gid
highway funds, all such funds that the
recipient will expend in DOT-assisted
contracts in the forthcoming fiscal
year; or

(2) For recipients of urban mass
transportation or airport funds, abl
such funds (exclusive of funds to be
expended for purchases of transit ve-
hicles) that the recipient will expend
in DOT-sassisted contracts in the forth-
coming fiscal year. In appropriate
cases, the UMTA or FAA Administrs-
t0r may permit recipients to express
overall goals as 8 percentage of funds
for a particular grant, project, or
group of grants and/or projects.

(¢) Each recipient of PFederal-aid
hnighway funds, urbsn mass transpor-
tation funds, or sirport funds shall
submit its overall goal to FHWA or
UMTA or FAA, 3s appropriate, for 2p-
proval 80 days before the beginning of
the Federal fiscal year to which the
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An UMTA or FAA recipi-
ot P iing 113 overall goal as a
percentage of funds for a particular
grant, project. or SToup of grants or
nroaectssmnsubmnitsmnnm;o
UMTA or FAA at & time determined
by the UMTA or FAA Administrator.
(d) Recipients submitting a gosal of
ten percent or more shall submit the

goal under the procedures set forth in-

§ 23.45(g) of this part.

(e) If an FHWA or UMTA or FAA

recipient requests approval of an over-

- all-goal-of- less.than . ten percent, the
recipient shall take the following steps
in addition t¢ those set forth in
§ 23.45(g) of this part:

(1) Submit with its request s justifi-
cation including the elements set forth
in § 23.85;

(2) Ensure that the reguest is signed,
or concurred in, by the Governor of
the state (in the case of s state trans-
portation agency), the Mayor or other
elected official(s) responsible for the
operation of & mass transit agency; or,
with respect to an sirport sponsor, the
elected official. head of the board, or
other official responsibie for the oper-
ation of the sponsor, and

{3) Consult with minority and gener-
&l contrartors’ associations, communi-
ty organizations, and other officials or
organizations which could be expected
to have information concerning the
availability of disadvantaged business-
es and the sdequacy of the recipient's
efforts to incresse the participation of
such businesses. If it appesars t0 the
Administrator that the recipient has
failed o comsult with 2 relevant
person or organization, the Adminis-
trator may direct the recipient to con-
sult with that person or orgrnization.

{48 FR 33442, July 21. 1983, 35 xmended at
53 FR 18286, May 23, 1988]

§23.65 Content of justification.

An FEWA or UMTA or FAA recipi-
ent requesting approval of an overall
gozl of less than ten percent shall in.
clude information on the following
points in itz justification. Guidance
concerning this information is found
in Appendix D.

(8) The recipient's efforts to locate
disadvantaged businesses:

§ 23.66

(b) The recipient’s efforts to make
businesges sware of
contracting

opportunities:

(¢) The recipient's initistives to en-
courage and develop disadvantaged
businesses;

{d) Legal or other barriers mmpeding
the participation of dxstdvanuged
businesses at at least 8 ten percent
level in the recipient’s DOT-assisted
contracts, and the recipient's efforts
to overcome ar mitigate the effects of
these barriers:

(e) The availability of disadvaniaged
businesses to0 work on the recipient's
DOT-assisted contracts;

(1) The size and other characteristics
of the minority population of the re-
cipient's jurisdiction, and the rel-
evance of these factors to the gvail-
ability or potential availability of dis-
advantaged businesses to work on the
recipient’s DOT-assisted contracts:
and

(g) A summary of the views and in-

adeguary of the recipient’s efforts to
increase the participation of such busi-
nesses provided by the persons and or-
ganizations consulted by the recipient
under § 23.64(£X3).

[48 FR 33442, July 21. 1983, as amended at
53 FR 18286, May 23, 1988]

§23.66 Approval and disapproval of over.
all goais.

{8) The Administrator reviews and
approves any overall goal of ten per-
cent or more submitted by 3 recipient
as provided in § 23.45(g) of this part.

(b) The Administrator of the con-
cerned Departmental eiement ap-
proves a requested goal of less than
ten percent {f he or she determines, on
the basis of the recipient’s justifica-
tion and any other information avail-
able to the Administrator, that

(1) The recipient is making all =p-
propriate efforts 1o increase disagvan-
taged business -participation in {ts
DOT-assisted contracts to & ten per-
cent level; and

{2) Despite the recipient's efforts,
the recipient's requested goal repre-
sents a ressonable expectation for the
participation of disadvantaged busi-
nesses in its DOT-assisted contracts,
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prove the goal the recipient has re-
quested, the Administrator, after con-
sulting with the recipient, establishes
. an sdjusted overall goal. The adjusted
overall gosl represents the Adminis-
trator’s determination of s reasonsbile
expeciation for the participation of
disadvantaged businesses in the recipi-
ents DOT-assisted contracts, and is
based on the information provided by
the recipient and/or other informs-
tion avsailable to the Administrator.

(e) The Administrator may condition
the approval or establishment of any
overall goal on any reasonabie Iumre
action by the recipient.

8 23.67 Special provision for transit vehi.
cle manufacturers.

(a) Each UMTA recipient shall re-
guire that each transit vehiclie mann-
facturer, &s 8 conditior of being au-
thorized to bid on transit vehicle pro-
curements in which UMTA funds par-
ticipate, certify that it has complied
with the requirements of this section.
This requirement shall go into effect
on October 1, 1883.

{b) Erch manufacturer shsall estab-
lish and submit for the UMTA Admin-
istrator's approval an annual percent.
age overall goal. The base from which
the gosl is calculated shall be the
amount of UMTA financial sssistance
participating in fransit vehicle con-
tracts to be performed by the manu.
facturer during the fiscal year in ques-
tion. Funds satiridbutable to work per-
{ormed outzide the United States and
its territories. possessions, and com-
monwealths shall be excluded from
this base. The requirements and proce-
dures of §23.84 (d) and (eX1) and
§$§ 23.85—23.66 of this subpsart shall
2Pply to transit vehicle manufacturers
85 they &ppiy 0 recipients.

(c) The manufscturer may make the
certification calied for in paragraph
(a) if it has submitted the goal re-
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quired by parsgraph (b)) and the
UMTA Administrator has either ap-

proved it or not disspproved it

82368 Complisnce.

{a) Compliance with the reguire-
ments of this subpart is enforced
through the provisions of this section.
not through the provisions of Subpart
E of this part.

(b) Fallure of a recipient to have an
approved MBE program. including an
approved oversll goal. as required by
§23.64 of 'this subpart. is noncompli-
ance with this subpart.

{e) If & recipient fails to meet an ap-
proved overall goal. it shall have the
opportunity to explsin to the Adminis-
trator of the concerned Department
eiement why the goal could not be
schieved and why meeting the goal
was beyond the recipient’'s control.

(dX1) I the recipient does not make
such an explanstion, or if the Admin-
istrator determines that the recipi-
ent's explanstion does not justify the
failure to meet the approved overall
goal, the Administrator may direct the
recipient to take appropriste remedial
action. Fallure to take remedial action
directed by the Administrator is non-
compliance with this subpart.

(2) Before the Administrator deter.
mines whether s recipient's explana-
tion of justifies its failure to meet the
approved overall goal. the Administra.
tor gives the Director, Office of Small
and Disadvantaged Business Utiliza-
tion., an opportunity to review sand
comment on the recipient’s explana-
tion.

{eX1) In the event of noncompliance
with this subpart by a recipient of
Pederal-aid highway funds, the FEWA
Administrator may take any action
provided for in 23 CFR 1.36.

(2) In the event of noncompliance
with this subpart by a recipient of
funds administered by UMTA or FAA,
the UMTA or FAA Administrator may
take appropriate enforcement action.
Such action may include the suspen-
sion or termination of Federzl funds
or the refusal 10 approve projects,
grants, or contracts until deficiencies
are remedied.
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148 FR 33442 July Z1. 1983: 48 FR 41163,
Sept. 14, 1983. as armended at 53 PR 18286,

May 23. 1938

§23.69 Chalienge procedure.

() Each recipient required to estab-
lish an overall goal under § 23.64 shall
establish a cnallenge procedure con-
sistent with this section to determine
whether an individual presumed to be
socially and economically disadvan-
tazed as provided in § 23.62 is in fact
socially and economically dissdvan-
taged.

(b)Y The recipient’'s challenge proce-
dure shall provide as follows:

(1) Any third party may chalienge
the socially and economically disad-
vantaged status of any individual
(except an individual who has s cur-
rent B(a) certification from the Small
Business Administration) presumed to
be socially and economically disadvan-
taged if that individual is an owner of
s firm certified by or seeking certifica-
tion from the recipient as s disadvan-
taged business. The challenge shall he
magde in writing to the recipient.

(2) With its letter, the challenging
party shall include all informasation
available to it relevant to a determins-
tion of whether the chalienged party
is in fact socially and economically dis-
advantaged.

(3) The recipient shall determine, on
the basis of the information provided
by the challenging party. whether
there is reason to believe that the
challenged party is in fact not socially
and disadvantaged.

(i) If the recipient determines that
there is not reason to believe that the
chalienged party is not socially and
econormically disadvantaged. the recip-
ient shail so inform the challenging
party in writing. This terminates the
proceeding.

(i1 If the recipient determines that
there is resson to believe that the
challenged party is not socially and
economically disadvantaged, the recip-
tent shall begin a proceeding as provid-
ed in paragraphs (b} (4), (5), and (8) of
this section.

(4) The recipient shall notify the
challenged party in writing thst his or
her status as a socially and economi-
cally disadvantaged individual hsas

been challenged. The notice shall
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identity the challenging party and
summarize the grounds for the chal-
ienge. The notice shall slso require
the challenged party to provide to the
recipient, within & reasonzble time, in-
formation sufficient to permit the re-
cipient to evaluate his or her status as
& sociglly and economically disadvan-
wged individual.

(5) The recipient shall evaluate the
information available to it and make s
proposed determination of the social
and economic disadvantage of the
challenged party. The recipient shall
notify both parties of this proposed
determinsation in writing. setting forth
the reasons for its proposal. The recip-
ient shall provide an opportunity to
the parties for an informal hearing, at
which they can respond to this pro-
posed determinsation in writing and in
person.

{(6) Following the informal hearing,
the recipient shall make 3 final deter-
mination. The recipient shsll inform
the parties in writing of the final de-
termination, setting forth the reasons
for its decision.

{(7) In making the determinations
called for in paragraphs (b) (3). (5).
and (6) of this section, the recipient
shall use the standards set forth in
Appendix C to this subpart.

(8) During the pendancy of a chal-
ienge under this section. the presump-
tion that the challenged party is & so-
ciaily and economically disadvantaged
individual shall remain in effect.

{¢) The final determination of the
recipient under paragraphs (bX3Xi
angd (bX6) may be appealed to the De-
partment by the agdversely affected
party 1o the proceeding under the pro-
cedures of § 23.55 of this part.

APPENDIX A—SECTION-BY-SECTION
ANALYSES

nsnormﬂlyaubkshedintnemmam
the final rule. Eowever. the Department be-
lieves that {t may be useful to recipients,
contractors, and the public to publish this
information in an sppendix to the final reg-
ulstion. Az s result. this information will be

-available o users of the Code of Federal

Regulations as well as to persons who have
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sccess to the Progeal Riuisrex print of the
regulation.

Section 23.61 Purpose.

This section states that the purpose of
wnnwmm:w:wr
the Surfsce Transportstion znd Uniform
Reloeation Assistznee Act of 1987 and sec-
tion 108¢1) of the Afrport and Afrway Safety
and Cxpacity Expansion Act of 1987. The
rest of the section restates the text of the
statute and states that the ten percent level
of disadvanitaged business participation es-
tablished by the statute will be achieved if
recipients set and meet goals of 2t least ten
pereent. The Depariment of Transporistion
is committed to carrying out section 108(c)
and section 10MI) and achieving its objec-
tives. and intends to enforce the obligations
of the recipients and contractors under sec-
tion 106(c) and section 105(1) and 49 CFR
Part 23.

Section 23.62 Definitions

As used in Subpart D. the word ~Act”
means the Surfsce Transpormation and Uni-
form Relocation Aszistance Act of 1887 Air-
port and Airway Safety and Capseity Ex-
pansion Act of 1987. The definition of the
term “dissdvantaged business” in Subpart D
is very similar to the definition of the term
“minority business enterprise™ used for
other purposes in 49 CFR Part 23. A differ-
ent term is employed in recognition of the
faet that a slightly different set of individ-
uals is eligible to own and control a disad-
vantaged business than is eligibje to own
and control 3 minority business entarprise.
In either case: st least 51 percent of the
business must be owned by one or more of
the eligible individuals. and the firm's man-
agement and dally business operations must
be controlied by one or more of the eligible
individusls who own it. It is imporant to
note that the business owners themselves
must control the operations of the buxiness.
Absentee oumership, or tituiar ownership by
an individusl who does not take an sctive
roie in controlling the business, is not con-
sistentt with eligibility as s dizsdvantaged
busmess under this regulation. In order to
be an eligihie dissdvantaged business, & firm
must meet the eriteris of § 23.53 of this reg-
uiation snd must be certified as 4% CFR
Part 23 provides,

“Small business concern”™ is defined as &
small business meeting the standards of sec-
tion 3 of the Smsll Business Act gnd reie-
vant reguistions thsat impiement it. These
regulations are summarized in Appendix B
w0 the subpart. It should be emphssived
thet any business which fails o qualify
under the standsrds as a small concern., in-
cluding & firm certified by SBA under the
8(a) program. cannot be certified as a disad-
vantsged business even though it is owned
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and controlied socially and economucslly
W” Sinee the small

make 3 point of reviewing periodically
small business status of {irms with existing
certifications periodically to make sure that
they still gualify.

Congress determined. in order 1o ensure
that the DBE program meets its objective of
helping small minority businesses become
self-sufficient snd sble to compere in the
market with non-dissdvantaged firms. that
DBE firms should “graduate” from the pro-
gram once their average annusl receipts
reached $14 million.

In implementing this provision. recipients
should note that a firm is not “gradusated”
from the program. snd hence noc longer an
eligible DBE., until {ts average annual gross
receipts over the previous three-year period
exceed $14 million. The fact that a firm ex-
ceeds $14 million in gross reeeidis i 2 singie
year does not necessarily result in “gragdus-
ticn.” For exxmpie. suppose & {irm has the
following history:
1985--$11 million
1986—$13 million
1987314 million
1985314 million
19883135 million

The firm makes $14 million in 1987, Howev-
er, the firm's average annual gross receipts
for 1985.37 are $12.67 million. 50 the firm
remasins eligible in 1988. This hypothetical
firm would remain eligibie in 1885 as well,
since itz average annual gross receipts for
1986-88 wouid dbe $13.67 million. However,
the firm's average annual gross receipts for
1987-89 would be $14.3 million. As 3 result,
the firm would not be an eligible DBE in
1890.

1t should also be pointed out the $14 mil-
lion ceiling. like small business size limits
under section 3 of the Small Business Act.
includes revenues of “aff{liates” of the firm
as well as the firm itself. This is the import
of the “xny concern or group of concerns”
ixngusge. In addition. firms still are subject
10 applicsbie lower limits on business size
established by the Smsill Business Adminis-
tration in 13 CFR Part 121. For exampie, {f
SBA regulations say that $7.5 million aver-
Age LrYO6s annual revenues is the gize limit
for & certain type of buziness that size
limit. rather than the overall 314 million
ceiling. determines whether the firm quali-
fies in terms of ts xize to be 2 DRE.

“Socially and economicsily disadvantaged
individuals” is the term that defines the
persons eligible to own and control a dissd-
vantaged business. The term includes the
following peopie: Pirst. anyone found to be
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dissdvantaged .
is 2 member of one of the groups is normal-

1y sssumed by the recipient. With the ex-
ception of persons whose origings sre from
Burma and Thailand the members of these
presumed groups are exactly the same per-
sans who are considered o be minorities for
purposes of the § 23.5 definition of “minori-
ty.”
Individuzls whose origins are from Burma
and Thailand are not presumed 1o be social-
1y and economically disadvantaged individ-
uals for purposes of Subpart D. This means
that firms owned and controlled by such in-
dividuals are eligible to be considered as

butnot:sdisdvmzuedbmform
poses of FHWA. UMTA and FPAA programs
{unless their owners are determined to dbe
socially and economically dissdvantaged on
an mdividusl basis). If SBA determines any
additional groups to be presumpiively so-
cially and economically dissdvantaged.
these groups will become eligible for consid-
eration as owners of disadvantaged business-
o5 on the same -basis a3 Black Americans,
Hispanic Americans. and members of the
other presumptive groups.

A recipient may, through its certification
program. determine that individuals who
are not members of any of the presumptive
groups are socially and economically disad-
vantaged. On this basis. for example, dis-
abied Vietnam vetersns, Appalachian white
males. Hasidic Jews, or sny other individ-
uals who are abie to demonstrate 1o the re-
cipient that they are socially and economi-
cally disadvantaged may dbe trested as eligi-
bie 10 own and control & dissdvantaged busi-
ness, on the sxme basis a5 a member of one
of the presumptive groups. It must be em-
phasized that these individusls are not de-
termined to be socially and economucally
dissdvantaged on the bagis of their group
membership. Rather. the social and eco-
nomic disadvantage of esch must be deter-
mined on an individual. case-Dy.case basis
Guidance for msking these determimations
is found in Appendix C.

Section 23.63 Applicability.
This section provides that Subpart D ap-
piies to all DOT finsncisl ssxistance in a
numhcro!mﬂamstmmmtsexpend
“in DOT-assisted contracts.” This
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phrase is tmportant. The base from
mcﬁmﬂ“hwmw
amount of money which esch recipient re-
ceives from PHWA or PAA or UMTA It s
the amount of money that the recidient ex-
pends in DOT.assisted contracts. Punds that
the recipient does not expend in contracts
(ie.. funds spent by sn FHWA or FAA rectp-
jent t0 scguive right-of-way or otherwise
‘acguire land or pay its own employees to su-
pervise construction: funds used by .an
UMTA recipient 1o pay saisnies of bus driv-
ers) not part of the base from which the
overall goal is caicuisted. Only those funds
10 be expended by the recipient in contracts
are available 10 create contracting opporiu-
nities for disadvaniaged businesses. 30 only
these funds comprise the base from which
goais for the use of disacdvantaged business.
es are calculated.

‘The first category of program funds to
which Subpart D applies is Federal-aid
highway funds authorized by Title I of the
Act. The second category is urban mass
transportation funds authormzed by Title I
{Le.. interstate transfer znd substitution
funds) or Titie ITI of the Act. The third ext-
egory is funds suthorized by Title I. Title 11
(except section 203), or Title III of the Sur-
face Transportation Assistance Act of 1982
which were obligated on or after April 2,
1987 (the enactment date of the STURAA).
The provisions of Subpart D alsec apply to
the FAA.administered airport funds author-
tzed by the Airport and Airway Safety and
Capacity Expansion Act of 1887

Section 23.64 Subdwmission of Overull Goals.

This section concerns the procedures for
submission of overall goals to be used by re-
cments of funds covered by this subpart.
Paragraph (a) is intended to avoid the impo-
sition of new administrative burdens on re-
cipients of relatively low amounts of DOT
finsncial assistance. This paragraph pro-
vides that only those recipients who are.re-
quired 0 have MBE programs under 48
CFR Part 23 must compily with the goal set-
ting requirements of Subpart D. This in-
cludes all state transportation agencies who
receive FHEWA funds and UMTA recipients
who receive gt least $250.000 in UMTA cap-
ital and operating funds. exclusive of funds
for transit vehicle purchases, or $100.000 in
UMTA pianning funds. Recipients of FAA
sirport program funds who receive planning
funds in excess of $75.000 or more than
$250.000 <(general . awvistion  airports).
3400.000 (pnon-hub sirports), or $500.000
{hud sirports) in FAA assistance also must
submit overall goals. UMTA or FAA recipi-
ents who are not required to have an MBE
program by §23.41 need not comply with
the goal setting provisions of Subpart D.

Paragraph (b) describes how recipients
ealcuiate their overall goals. Recipients of
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{exciugive of funds to be expended for iran-
sit vehicie purchases) that the recipient will
expend in DOT-aszisted contracts in the
fortheoming fiscal yvear. The UMTA or FAA
ents to base their goals on Federal funds re-
ceived for a particulsr grant. project. or
. group of grants or projects.

The Depariment is aware that recipients
may not be aware of the exast amount of
Federal funds to be received or $o de used in
Pederally-assisted contracts in the forth-
coming fiscal yesar. However, it is ressonable
1o expect thatl recipients will have a ciose
enough projection so that they can deter-

reasonable

percentage terms.

Paragraph (¢) provides that. with the ex-
ception of UMTA or FAA recipients calcu-
lating their goals on a grant or project basis.
each UMTA, FHWA. or FAA recipient
which must submit an overall goal is re-
quired to do so by the August } preceding
the beginning of the fizcal year to which
the goxis apply. For exampie. gosl submis-
sions pertaining to fiscal year 1985 are due
August 1, 1984. In the case of Fiscal Yesar
1984, DOT expects recipients to submit
their overall goais for spproval as ciose o
August 1 as possible.

Paragraph (4) provides that. if the recipi-

ent is submitting & goal of ten percent or
more. the recipient simply submits the goal
under the procedures of § 23.45g) of this
part, exactly in the manner that gosls have
been required 1o de submitted under the ex-
istng reguiation.
Paragrsdh (e) concerns the situation in
which a recipient is requesting spproval of
an overall goal of less than ten percent.
Such a recipient is required o comply with
the steps set forth in § 23.45(8). However, it
is required to take three additional steps.
First, it must aubmit a justificstion for its
m%ugmmmmmmwm
§ 23.65.

Second. {t must ensure that the request is
signed or cancurred in by the Governor of
the state (in the case of & SIAle ITANIPOTLA-
Lion agency) or the Mayor or other elected
official responsibie for the operation of &
mass rransit agency. If the official responsi-
" bie for the operation of 2 mass transit
agerncy or sirpor: sponsor is not a Mayor,
another appropriate elected official or offi-
cals should provide the gignature or soncur-
rence (eg.. 3 County Executive, the Chair.
man of a Board of Direciors for a tranxit au-

49 CFR Subtitie A (10-1-88 Edition)

thority consisting of elected offictals. eto).
“The reason for this requirement s 1O enzure
that & request for a goal of less than ten
perven: has the ba. sing of the responsible
elected official. "This should help 1o prevent
frivolous requests or requests based solely
on the views of the non-elected saff of a
state or local agency. It is also intended o
protect the Depariment from becoming in-
volved in 3 disagreemen? between. for exam-
ple. & state transporation agency snd s gov-
ernor over dissdvantaged business policy. It
will aiso signsl to the Department that a re-
quest for a lower goal has the backing of
the highest responsibie elected official in.
volved with the jurisdiction.

The third requirement is that before
making & reguest for a goal of less than ten
percent. the recipient must consuit with mi-
nority and genersl contracting sssociations.
community organizstions (particularly mi-
nority communitly organizations) and other
officiais or organizations which can be ex-
pected to have information concerning the
availability of disadvantaged businesses sand
the adegquacy of recipients’ efforts to in-
crease the pariicipation of such businesseg
This consultstion need not invoive & formal
pubdlic comment period. Bowever. it should
involve contast Dbetween  responsibie
officialis} of the recipient and representa-
tives of the organizations consulted, which
should siso have the opportunity to provide
written information.

‘The provision is based on the belief that
the organizations consuited are likely to dbe
in a position 10 give the recipient useful in-
formation concerning the availability of dis-
sdvantaged businesses snd the effectiveness
of and prodlems with the recipient’s efforts
to incresse dissgvantaged business partici-
pation. The information sought in the con-
sultation is intended to include the views of
the consulted parties on the points listed in
paragraph (2)-(1) of § 23.65. Such informa-
tion is imperiant to the recipient in formu-
iating s request for 2 goal of less than ten
percent. the Department in evaluating such
3 request. and tc both the recipient ang the
Depariment in attempting to determine
what additions] steps would be appropriste
to increase disadvantaged business partici-
pation in the future.

There may be some circumstances n
which a recipient will have failed to consult
with = party whose information could be
very useful to the formuiation and evalus-
tion of a request for a2 goal less than ten per-
cent. I{ the Administrator becomes aware of
such a case. the Administrator has the dis-
cretion to tell the recipient to go bsck and
consult with that party. Pending this fur-
ther consultation, the Administrator would
not spprove the request for s gosl of less
than ten percent.
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i Content of Justification. work an its contyscts. If the recipient = not
Section 23.65 Y taking all SppPropriste steps IO increase dis-

tion that s recipient £t has requested iz pot its ressonable
then ten percent must Brovice 10 the Ad-  £o0 A TRINRE Y e par.
ministratar. The purpose this informa tietpati
tion is to enable the Deparunent 1o WAKe 8% “y¢'ipe Agminsstrazor does not approve the
informed determination of what the TS4SaD- o) the rectpient has requested. the Admin-
abie expection for the recipient's ting the -
taged business participation level is for the an:_.&onpuaoogn agm nuﬂuﬁur‘_
fortheoming fiscal year. These items of tn- g.sp&gnnwon il goal of the
formation are discumed in greater deAA N o sonabie expectation for recipient’s disad-
Appendix D. In the absence of 2 " vantaged business participation. This ad-
tion. the FEWA. UMTA. or FAA Atmints. justed overnll gosl is on tnformation provid-
gégggﬁgg A request ed by the recipient or any other information
oal ess than ten . --available to.the Administrator from other
Section 2 pproval and Disgpproval of sources. including input from interested
uunnvonuavgﬂu umm-unnwhunn.
cipient or other $ ose is
Paragraph this section concerns the o y,0n10 15 that of the recipient in ques-
situation in which a recipient submits for .o "y ' oo nving either the goal requested
approval an overall goal of ten percent or the recipient or in estadlishing san adfust-

Paragraph coneerns tuation in  UMTA recipients. The intent of this section
which & recipient has requested spproval of s o provide 3 sunplified method by which
2 goal of less than ten percent. In order to  transit vehicie manufacturers and UMTA
approve the goal the recipient has request- recipients can meet dissdvantaged business
ed. the Administratar must make two deter- obligations. The Department does not adi-
minstions. Pirst, the Administrator must de- rectly regulste transit vehicle mamifactur
termine that the recipient is making all ap-  ers, since they sre not the recipients of Fed-
propriste efforis to increase disadvantaged eral {financial assistance fro UMT
perticipation on its DOT.amisted contracts Rather, they are contractors to UMTA re-
10 8% ieast & ten percent level Second. the cipients. Consequently, paragrap im
Administrator must determine that, desp poses the baxic obligation of this section on
the recipient’s efforts. the goal requested by UMTA recipients themselves.

i is

of

b

i

tracts. plied with the other provisions of this sec-
Both of these determinations xre very im- tion In order to permit manufzoturers res-
portant. The concept of & goal a5 the rea- sonable stxrt.up time, and to avoid disrup-
sonxbie expectation for the recipient’s per- tion of the whoile procurement process, this
formance recognizes the possibility that requirement does not go into effect until
there may be limits, reisted to the availadbili- October 1. 1983

ity of disadvantaged businesses, that pre- Paragraph (b) requires that in order to
vent the sttainment of & ten percent goal. make this certification. manufacturers have
Before granting s request for a goal beiow UMTA-approved overall goal. The base for

ten percent. the Administrator must deter- caleulating these goals is the amount of

mine that such a lmit does in fact exist. UMTA financial assistance participating in

Bowever, the idea of & ressonable expecta- transit vehicle cantrscts to be performed by

tion also assumes that the recipient is doing  the manufscturer during the fiscal yesr in

everything it can to increase disadvantaged gquestion. The Department is sware that

gg&uﬂﬁoﬂngwwsgs UMTA recipients order some vehicles from
ty ©
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partment's reguistion does not. of course.
bave u:wcﬂﬁ applicstion. * Conse-
manufscturer may exclude

eighty percent of the $50.000 aof the value of
the bus attributabie to work performed in
the United States).

Jdn submitting .an overall gosl! for the
TMTA Administrator’s approval, the manu-
facturer is required to follow the sxme pro-
cedures a5 recipients with respect to timing.
justification of goals. etc. The Administrs-
tor {ollows the same criteria and has the
same suthority with respect to approval and
oning of recipient's overall goals as
he or she does with respect to recipient’s
goais. The UMTA Administrator may issue
additional guidance with respect o proce-
dures for the submisxion of overall goals

é

this appears appropriate.

Paragraph (¢) provides that the manufac-
turer may make the certificstion to recipi-
ents required by paragraph (a) i{f it has sub-

transit vehicle procurements.

Section 23.68 Compliance.

Paragraph (2) points out that compliance
with Subpart D. ss distinguished from com-
pliance with other portions of the reguia-
tion, is enforced through § 23.68 mather than
through Subpart £ of the regulstion. For
exampie, & recipient’s faliure 10 have sn ap-
proved overall goal as required by Subpsart
D would be ireated under §23.88. A com.
plaint of discrimination against 3 recipient
by & particuiar dissdvaniaged bdusiness
would be handled under the procedures of
Sutpart E. Paragraphs (b) and (dX1) Hst
the three circumstances in which s recipient
may {ind itsel! in noncompliance with Sub-
part D. These are the only three circum.
sances in which a recipient may be found
i1 noncompliance with Subpart D. While a
recipient may be in noncompliance with 4%
CFR Part 23 for other reasons, these other
types of noncomplisnce are handled
through the procedures of Subpeart E

Peragraph (b) names the first two situs-
tions in which a recipient may be found in
noncompliance with Subpart D. Pirst the
recipient can be in noncompliznce by failing
ta have an spproved overall goal as required

49 CFR Subtitle A (10-1-88 Editien)

by § 23.84. Thizs inciudes not only the situs.
tion in which the recipient does 1ot submit
a goal 0 the Depariment for spprovai. but
also situstions tn which s recipient does not
sceept an adjusted overall goal established
by the Administrator or fails or refuses to
csrry out conditions established by the Ad-
ministrator under § 23.86(e).

Becond. s recipient may be in noncompli-
snce if it does not have an spproved disad-
vantaged business program. Subpart D does
not. in itself. require the crestion of such a
program. However, such a Program. as pre-
scribed by other provisions of 49 CFR Part
23. is eszential If 2 recipient i to comply

business particips-
tion requirements of Subpart D. Conase.
quently. the failure to have 8 program. or
fallyre to have & program which {ully meets
the requirements of 49 CFR Pxrt 23, is non-
complixnes with Subpart D.

For example, 49 CFR Part 23 requires
that, before a recipient awards a contraet, it
ensure that the apparent successful bidder
has met the contract goal or has demon-
strated good faith efforts to <o 30. If 2 reci-
piet's program does not provide for making
this determination defore the sward of con-
ract. but instead provides for checking the
dizsadvantaged business participation efforts
of the contractor only after the awxrd of
the contract. the recipient has a program
that does not conform to 48 CFR Part 23.
The recipient may therefore be found in
noncompliance with Subpart .

Paragraphs (¢) and (dX1) concern the pro-
cedure that recipients and the Department
must follow when 3 recipient is falling or
has fallen short of itz spproved overall goal.
The goalsetting process is intended 10 de-
termine, in sdvance, the ressonable expecta-
tion for the recipient's dissdvantaged busi-
ness participation. These paragraphs are in-
tended o provide {or the situation in which
the recipient’'s performance does not meet
this expectation. AL any time the Adminis-
trator requests it. or at the recipient's own
initiative, the recipient would make an ex-
pianstion to the Adminisirator concerning
why the goal could not de schieved. This ex-
pianstion if it {5 to be satisfactory to the
Agministrator, must demonstrate that re-
cipient's faflure to meet the goal is for rea-
sons beyond the recipient's control.

For exampie. if the recipient expected
pation in & major project. and the project
was postponed by litigation or a natursl dis-
aster, the recipient couid make s case that
ftx failure to meet the goal was attributable
to factors beyond itz control A sttuation
that might arise more frequently concerns
the fallure of contractors 1o meet contract
goals. Under the Department’'s regulation,
recipients may award contracts to contrac-
tors who do not meet contract goals if these

180



Offics of the Secretary of Yransperictien

contractors demonstrate to the recipient
that they have made goocd faith efforts to
do so. It i3 concetval'e that s recipient
would have Sl CONtracl goals commensu-
rate with its overall goal. would have given
appropriste scrutiny to the claims of con-
tractors that they made unsuccessful but
gooc faith efforis to meet these contract
goals. and swarded contracts to contractors
who did not meet contract goals in &
number of instances. Collectively. these con-
trac: awards would cause the recipient to
fal] bejow its overall goal,

The Administrator may take circum-
stances of this kind into account in deter-
mining whether a recipient’s falluyre 10 meet

however, the Administrator also would con-
sider the degree of scrutiny by the recipi-
ents of contractors’ ciaims of unsuccessful
good faith efforts and the efforts the recipi-
ent made in order to make up for shortfalls

If the recipient’s explanstion that factors
beyvond its control prevented schievement of
the overall goal is determined by the Ad-
ministrator to justily the fallure to reach
the goal. the matter is closed. If the recipi-
ent does not provide an expilanation or if

taged buxinesses or, where not inconsistent
with state or local aw, the use of set-asides.
In order to take the remedial stepes which
the Administrator prescribes. the recipient
may have to devote sdditional resources 1o
the task

Fallure or refusal by the recipient to take
these remedial steps 18 the third form of
noncompliance with Subpart D. The De-
partment wants to make it very clear that
failure t0 meet an overall goal. as such, does
not constitute poncompliance with Subpart
D. However, {{ the recipient fails to meet
the goal. does not sxtisfactorily expiain its
failure to meet the goal as dbeing beyond its
control. and then fails or refuses to take re-
medial steps prescribed by the Administra-
tor. it would be in noncompliance.

Paragraph (e) sets forth the sources of
sanctions {or recipient noncompiliance under
Subpart D. These sanetions are the same
mesasures that are svailable to the PHWA.
UMTA or FAA Administrator with respect
to the failure of a recipient to carry out any
condition of receiving Federal finsncial ss-

Pt. 28, Subpt. O, App. A
Section 23.69 Challenpe Procedure.

investigate the social and economic status of
each Business owner that sought certifics-
tion for programs covered by Subdpart D.
They also..asked by what criteriz, and
through what procedure, the rebutiable
presumption would be applied.

This section is intended to answer these
questions. First, the basic meaning of a pre-

~gumption of socisl and economic disadvan-

tage is that the recipient gssumes that sz
member of the designated groups is socially
and economically disadvantaged In making
certification decisions. the recipient relies
on this presumption. and does not investi-
gate the social and economic status of indi-
viduals who fall into one of the presumptive
groups.

However, saying that the presumption is
rebuttsbie mesns that sz third party may
chalienge the sctual social and/or economic
disadvantage of & business owner who has
received or is seeking certification for his
firm from the recipient. The procedures for
making such s challenge are spelled out in
this section. They are set forth in detafl in
§23.69 and are bsasically self-expisnatory.
cedures are intended to be informal. Recipi-
ents are not required to establish elaborate
court-like tribunals, use strict ruies of evi-
dence. etc. Second. while s challenge is in
progress, the presumption of social and eco-
nomic dizsadvantage remsins in effect
Therefore, {f 3 firm has been certified. and
the social and economic disadvantage of itz
owner is under chalienge, the firm contin-
ues to be certified and eligible to be consid-
ered 3 dissdvantaged business for purposes
of the recipient’'s DOT.assisted contracting
activities.

Amendments to § 23.41(a)

The NPRM proposed to make technicsl
amendments to § 2341 X2XD and
§ 23.41aX3XH). These amendments added
additional UMTA funding sources (e.g. Sec-
tion $A) to the list of sources from which
funds would contribute towsrd the thresh-
old amounts for determining whether
TUMTA recipients had to have MBE pro-
grams. There were no comments on these
proposed changes. These amendments are
adopted unchanged from the NPRM. The
final rule makes similar smendments to
§ 23.41 (aX2X)1) and (a X3 Xiit).
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Relgtionship Between Subpart D end the
Remoinder of 49 CFR Part 23

partment Wishes o restate the reistionship
between Subpart-D snt the remainder of 48
CFER Part 23. Under 49 CFR Part 23, ceriain
recipients are required to have MBE pro-
grams. It is only these recipients who are re-
Quired to follow the provisions of Subpart
D. Recipients who must impiement Subbpart
D do so only with respect to their FEWA
and UMTA programs cited in Subpart D.
For exsmpie. & state department of trans-
portation receiving funds from FHWA,
UMTA. NHTSA. FRA. and FAA would be
required to follow the Subpart D goal proce-
dures with respect only to its FHEWA and
UMTA funds. It would not be reguired to do
x0 for its PAA. NETSA. and FRA funds.
The recipient wouid continue to follow all
appaicabie procedures of 49 CFR Part 23
with respect to the FAA FRA. and the
NETSA funds.

With respect to FHWA and DUMTA-assist-
ed programs. recipients will now set only
one DBE goal. at both the overall and con-
tract goal level, There are no longer sepa-
rate DBE and WEBE goals. Rather, the
single DBE goal applies to sll DBEx. wheth-
er they are owned and controlied by minori-
ties or by women.

‘The contract sward procedures of 48 CFR
Part 23 apply to contracts under Subpart D
just as they do to contrects under other pro-
visions of 49 CFR Part 23. Recipients may
award contracis to those successful bidders
who meet coniract goals or demonstrate
that they made good faith efforts to do so.

Recipients must certify the eligibility of
firms to participate under Subpart D pro-
grams just as they do with respect to pro-
grams covered by other provisions of 49
CFR Part 23. For businesses owned and con-
trolled by members of the presumptive
groups listed in the definition of socially
and economically dissdvantaged individuals
in Subpart D. the certification process is.
with one exception., exactly the same as the
certification process that has existed all
along under 49 CFR Part 23. The exception
is thst mdividusls with origins in Burmas,
Thailand. and Portugal are presumed to be
socially a&nd economically dissdvantaged.
They can be eligible under Subpart D only
if they successfully demonstrate to the re-
cipient that they are socially and economui-
cally dissdvantaged ss individuals,

However, businesses owned and controiled
by individuals with origins in these coun-
tnes conunue Lo be eligible minority busi-
nesses under other provisions of 49 CFR
Part 23. The resul! is that these firms may
be certified for participation in FPAA. FRA,
NETSA. or other DOT-assisted programs as
before. but must make an individusl show-
ing of socisl and economic disadvaniage in

49 CFR Subtitie A (10-1.38 Editien)

order to be regarded as eligiblie 1o partici-
pate in FHWA and UMTA programs as dis-
advantaged businesses. The same requure-
ment for sn individual determnation of
soctal and economic disadvantage appliex to
any indtvidual who is not a member of one
of the presumptive groups. such a5 & non-
minority woman. a handicapped person. ete,

Decertification Procedures

Substantial concern has been expressed
sbottt the infiltrstion of DOT-assisted pro-
Tams by “fronts --businesses that claim to
be owned and controlied by minorities
women, or other dissdvantaged individuals
but-which: i fact sre ineligibie for partici.

tunity to reemphasize the imporixnce of
scrutiny of all firms seeking to participste
in DOT-assisted programs. We Dbelieve
strongly that recipients should take promm
action to ensure that only firms meeting the
eligibility criterta of 49 CFR Psrt 23 partici-
pate a5 MBEs, WBEs, or dissdvantaged dusi.
nesses in DOT-asxisted programs. This
means not only that recipients should care-
fully check the eligibility of firms applying
for certification for the first time but aiso
that they should review the eligibility of
firms with existing certifications in order to

second look &t a firm previousty found to be
eligible may reveal factors lesding. on re-
newed considerstion, to 2 determinxtion
that it is ineligible.

4% CFR Part 23 does not, as presently
drafted. prescridbe any particular procedures
for actions by recipients to remove the eli-
giblity of firms that they have previously
treated as eligible. When a recidient comes
to believe that 3 firm with 2 current certifi-
cation is not eligible. the Depsartment rec-
ommends that the recipients take certain
steps before removing the firm's eligibility.
The recipient should inform the firm in
writing of its concerns about the firm’s eligi-
bility, give the f{irm an opportunity to re-
spond to these concerms in person and in
writing, and provide the firm a written ex-
planation of the reasons for the recipient’s
final decision. This process may be brief and
informal. For example, the firm's opportu-
nity to respond to the recipient’s concerns
need nat involve 3 formal court-type hear.
ing. However, in the interest of ensuring
that eligibility removal decisions are made
fairly. these steps should take piace before s
firm's eligibility is removed. The Depart-
ment believes that such s procedure in so-
called “decertification™ cases will make the
procedure fairer and better scministrative-
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1o use.
m;mmhumdetfmﬂdecmm
on certification. that determination goes
into effect immediately with respect to the
recipient’s DOT-assisted contracts (see
§ 23.53(g)- 1L a firm that has been denied
certificatson or has been decertified sppeals
the recipient’s action o the Department
under § 23.55. or {{ & third party challenges
the recipient’s decision to certify the firm
.nnder.tmmmmenumonmns

in effect until and uniess the Department
maklsadesermmwonunderizzjsmen-
ing the recipient's action. The recipient's
action is not stayed during the pendancy of
2 § 23.55 appesl

For exampie, if & recipient has decertified
2 firm and the firm appesls the decertifica-
tion to DOT. the firm remains ineligible for
consideration as a disadvantaged business
with respect to the recipient's DOT-asxsisted
programs until and unless the Department
finds that the firm is eligible. Likewise 1f
the recipient has certified the firm as eligi-
bie. the firm remains eligible while the De-
pariment's consideration of s third party's
chalienge to its eligiblity is pending. The
Department has followed this policy and in-
terpretation of its regulstions consistently
under the existing rale, and we will contin-
ue to do so with respect 1o Subpart D.
There is only one exception to this rule.
Section 23.55(¢) provides that, in appropri-
ate cases. the Secretary may deny the firm
in question eligiblity 10 pearticipste as an
MEBE (or disadvantaged business) on DOT-
assisted contracts let during the pendacy of
the investigation. &fter providing the firm
an opportunity to show cause by written
statement o the Secretay why this should
not occur. This paragraph is intended. and
has been consistently interpreted and ap-
plied by the Department, to cover only a sit-
uation in which the recipient has decided
that 3 firm is eligible and a third party has
challenged the correctness of the recipient's
determination. Az 3 mxtter of policy. the
Department believes that the sward of con-
tracts to ineligible firms is & very serious
blow to the integrity of the Department's
program. Consequently, if it sppesrs to the
Department that a chalienged ftrm's eligi-
bility is in serious doubdt. the Department,
under §23.55(c). cxn  administratively
“enjoin™ the firm's participation pending a
final determination on the merits of the
challenge to its certification. This provision
does not. however, authorize the Depart-
ment 1o maintain a firm's certificstion in
effect pending the outcome of the §23.55
Appeal. when the recipient has refused to
certify or has decertified the firm.

APPEXDIX BDETERMINATIONS OF
BUSINESS Sz

In determining the eligibility of businesses
for purposes of 49 CFR Part 23. recipients
must determine whether or not a dusiness is
a small dbusiness concern as defined by sec-
tion 3 of tne Small Business Act. If 3 busi-
ness is not & small business concern aceors-
ing to these standards. then it is not eligibie
to participate as an MBE. WBE. or disad-
vantaged business under 49 CFR Part 23.
This is true even though the business may
be owned and controlied by minorities.
women, or socislly and economically disad-
vantaged individusls and is eligible in al}
other respects. Even g firm certified by the
SBA under the 8(a) program is not eligible
under this regulstion if it i not s small
business.

In determining whether s business is 2
small business concern. recipients should

Part 121. In particular, recipients should
refer to § 121.3-8 (Definition of Small Busi-
ness for Government Procurement) and
§ 121.3-12 (Definition of Small Business for
Government Subcor - ractors). This appen-
dix lists the most frequent applications of
these sections 10 the kinds of contracting
done by FHWA and UMTA recipients. For
information on types of businesses not
listed in this appendix (e.g.. manufacturers).
recipients shouid consult § 1213-8 and the
Appendices to 13 CFR Part 121.

Recipients shouid apply the following size
standards:

1. Subcontracts of $10,000 or iess: A busi-
ness is small if, including its affiliates. it
does not have more then 500 empioyees.

2. Subdbcontracts over $10.000 acnd prime
contracts

A business iz regarded as small {f it meets
the following criteria:

(a) Construction.

(1) Genersl Construction (in which less
than 75 percent of the work falls into one of
the categories in paragraph (2)X The.firm's
average annual receipts for the three pre-
ceding fiscal years do not exceed 312 mil-
lion.

{2} Special trade contractors:
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ez Americans. Native Americans. Asian Pacific
Yoo of S can snd persons ecertified 83 socilly and eco-
orecemng nomically dissdvantaged by the Small Busi-
S voars ness Administration (SBA) under the SBA's
section S8(a) Program are presumed 0 be
Pumong. hessng (aXSICt SlacEc) and | $5 MR tor both socially and economically disadvan-
m-conomonns T racon taged. This presumption is rebuttable. This
res 982 mexns that, s part of a.chalienge 1o the
PRNENG. SRONTANQING. SNC CRCTIEING .. gibility of a firm 3 recipient has certified
MasOnFy, SKWE  MTUAG.  BNC  Owr gmgagﬂ%gg
SAORMwOrK. Party may present evidence that irm
ol!l.urri.glugn. owners are not truly socially ands/or eco-
e, e, maree. B MO WO monically dissdvantaged. even thoug
Carpermenng and #00M0G ...................... are members of one of the presum
FIOOF 4ayad) SN0 OWWr HOONWOK. ... .. ... —groups. Recipients must follow the chal
Roohng andt SheR! MEA! @OMK..................s lenge procedure in § 23.68 wh challeng
88.“_...3 is made. using this appendix for guidance
Water nl.c__l.u S making determinations under that proce-
Glass ang QIKDNg wOrs., dure.
Excavatng anc fOunceton work ......_....... Under the reguiation., anyone who has
Wreckeng anc SemoBon work ... ... been certified by SBA under pro-
MEIENADOn OF SraCtOn O DRACINGS aOKap- gram as socially and economically disadvan
ment. ;
waoe e ,M gﬁggggﬂuﬂﬂ
CAnttmec. ~ vidual for purposes of this regulstion How-

ever, the gbsence of sn 8(a; on«nmﬂhon

(D) Suppliers of maenufactured goods: The §§§§lﬂg§ firm is
firm. including its affiliates. must not have ineligible under this regulation.

Eanuguooauwowoﬂw. practice of making their own judgments
{c) Service contractory gggg&gwﬁnﬁur

ﬁgﬁ&éggggg

| snwsi recects v member, it is unlikely that he or she will i
Type of tem ,ﬁnﬂoﬂouglﬂ_ fact have suffered the social dissdvantage
| YO Soxars; which members of the group are presumed

Sgﬁggﬂggeggg
held himself or herself out o be 3 member

o

Commume: Drogrameeng or GatE proc member of & community dissdvantaged
eswng ! “ persons. and would not be identified by per-
CoOmputer Masrenarce ... ... sons in the population at large a5 belonging
Promcove Servces parrar— 45 to the disadvantaged group. the individual
oqluunﬂu.nﬂ_ menuonec 2 should be required to demonstrate social

dizadvantage on an individual basis.

For example. an individual couid demon-

strate that he had s Chinese ancestor. How-

ever. this hypotheticsl person has never

APPENDIX C—GUummaxer ror Maxinc lived in s Chinese-American community uum
DETERMINATIONS OF SOCIAL AND wnﬁgﬁg»»covn EMW on.&acnu

Eco: DISADY, cense or other official reco E.uonna.g

NoMIc ANTAGE oot previously ciaimed to be s Chinese

Before making sny determinstion of American, and would not be perceived by

social and economic dissdvantage, the recip- others in et nbnnnuﬁgbsn Tican com-
ient should always determine w nnwaau munity or non-minority community to be a

E.H a small gﬂmoogmm is not. nwgbuugﬂu {or any other sort of

nnnumﬁnuuwa Swonauanﬂdn Asian-Parific American) by virtue of his ap-

s dissdvantaged business. snd no further de-  Pearance, culture, ianguage or associstions.

gﬁoﬂaﬂﬁdﬁg ‘The recipient should not regard this individ-
TUnder the definitio ~socially snd eco- UMl 85 an Asian-Pacific American.

gg&ag&ﬁu used in Individuals who are not presumed to be
Subpsart D of -this part. members of the éaggggng

named groups (Black Americans. Hispanic virtue of membership in one of these groups
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have been adopted from materiais prepared
by the SBA.

A. SOCIAL DISADVANTAGE

(1Y-Elements of -Social Disadvantage In -

order to determine that an individual is so-
cially dissdvantaged. the recipient must
conclude that the individusl rmeets the fol-
lowing stangdsrds

() The individual's social disadvantage
mmmtmmhnorhereolormﬂonﬂ

other similar cause deyond the individual's
control. The individual cannot establish
social dissdvantage on the basis of factors
which are common 0 smsll buxiness per-
sons who are not socially disadvantaged. For
exampie. beesuse of their marginal financial
status. many small businesses have difficul-
ty obtaining credit through normal banking
channels. An individual predicating & socisl
dissdvantage claim on denial of bank credit
1o his or her firm would have to establish
that the denial waz besed on one or more of
the listed causes. or simflar csuses-—not
simply on the individual's or the firm's mar-
giral financial status.

(i) The individual must demonstrate that
he or she has personslly suffered social dis-
advantage. not merely clairn membership in
a non-designated group which could be con-
sidered socially dissdvantaged. This can be
schieved, for exampie, by deseribing specific
mstances of discriminstion which the indi-
vidual has experienced. or by recounting in
some detail how his or her development in
the business worid has been thwarted by
one or more of the listed causes or similar
causes. As a general rule, the more specific
an expianation of how one has personmally
suffered social disadvantage, the more per-
susaxive it will be. In assessing such facts, the
recipient should pisce substantisl weight on
prior sdminigtrative or judicial findings of
discrimination experienced by the individ-
usl. Such findings. however, are not neces-
sarily conclusive evidence of an individual's

i) The tndxvmnﬂs:ocaldindmme
must be rooted in trestment which he or
she has experienced inAmzna.nmety
not in other countries.

socia! disscdvaniage. occurnng over & b
stantial period of time. would be necessary
to make & successful claim. Usually. only by
demonsirating a series of obstacies whieh
have impeded one's Progress in the business
world can sn individual demonstirate chron-

_ i, longstanding, and substantial social dis-

sdvantage.

(v) The individual's social disadvaniage
must have negstively affected his or her
entry into. and/or sdvsncement in. the busi.
ness worid.

The closer the individusl can link social
dissdvaniage to impairment of buniness op-
portunities. the stronger the case. For ex-
smpile., the recipient zhould place little
weight on annoying incidents experienced
by an individual which have had little or no
impact on the Person’s career or business
development. On the other hand. the recipi-
ent shouid plare grester weight on concrete
occurrences which have tangibly disadvan-
aged an individual in the buxiness worid.

(2) Ervidence of Social Discdveniage. The
recipient should entertain any relevant evi-
dence in support of an individual's cisim of
social dissdvantage. In addition 10 8 person-
al statement from the individual clsiming to
be socizlly dissdvantaged. such evidence
may include, but is not limited to: third
Party statements: copies of administrative
or jugdicial findings of discrimination: and
other documentation in support of matters
discussed in the personal statement. The re-
cipient should particulsrly consider and
place emphasis on the following experiences
of the individual. where relevant: educsation,
empioyment. and business history. However,
the individual may present evidence relating
to other matters as well Moreover, the at-
tinment of a quality education or job
should not absolutely disqualify the individ-
ual from being found socially disadvantaged
if sufficient other evidence of social disad-
vantage is presented the recipient.

{i> Education. The recipient should con-
sider. as evidence of an individual's social
disadvantage, denial of equal access 1o busi-
ness or professional schoois: denial of egual
sceess to curriculs. exclusion from social
and professional associstion with students
and teachers. denial of educational honors;
social patierns or pressures which have dis.
couraged the individual from pursuing »
professional or business educstion; and
other zimilar factors.

{#1) Employment The recipient should
consider. as evidence of an individual's
social disadvantage: discriminstion in
hiring: discriminstion in promotions and
other aspectx of professional advancement.
discriminstion in pay and ifringe benefits:
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(i) Business History. The reciDient o, yhgr
should consider. as evidence of an individ- Buzag_:__ _oogaucon_ soctal
ual's soc Mdvaniage, unequal sccess 10 g0 ot mesn that o firm is eligidle. The re-
Enu&-qg;uﬁﬁg&nu&«g cipient must also determine that the firm i
circumstances. discriminstion
in receipt (award and/or bid) of government uuv&gncgggvun%noﬂv
contracts: discriminstion Dy POlential Ol these individusls control the fim
ents: exclusion USINESS O Profesmlon.  p, . yir g thege latzer determinstions. recipi
al organzations: and other gmg oyl
e e e 0 e individusl's Busl- o0 g pnere C of 49 CFR Part 23.
ﬁugsgﬁgggé
oMIC DISADVANTAGE recipient’s social economic dissdvantage
e e determination is in error, the firm or party
Recipients should always make 2 determi. may make an
nation social disadvantsge before pro- gsguggqn 3&2355
ic dissdvantage. If the recipient determines

taged individuals sre socially disadvantaged GoaLs or Lrss THAN Tex Prremer
mdividuals Whose abiiity to compete n the The purpose of a justifiextion for s re-

of firms and owners, It is important for re- ability of dissdvantaged businesses, the re-

¢ likely to be fn sny position to
rivation. but rather dissdvantage compared the justification lated in §23.65, the De-

O
and their owners to provide informstion to that this material is guidance. and i not in-
when they seek eligidflity sz disadvantaged Or & mandatory list of the contents for re-

{irm and other firms in the same line of by the Department on additionsl ways re-
business. Recipients .are not required to cipients can increase disadvantaged business
make s detatled, point-by-point, accountant-  participation.

like comparison of the businesses tnvolved. 2) Efforts to locate discdventaped busi-
Recipients are expected 0 make 3 hasic znessez What contacts haa the recipient

and its socially disadvantaged owner(s) are advantaged businesses (such as minority
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